Orders of protection are designed to
prevent domestic violence, but they can
also become part of the gamesmanship of
divorce. This article discusses orders of
protection and how to represent plaintiffs
and defendants in OP proceedings.

an a parent be subject to an order of

protection when the parent breaks a

child’s pool stick because the 12-year-

old child played pool with his friends
rather than doing his homework as instructed?
Yes, according to Peck v Otten.!

After the breakup of a dating relationship, do
leaving notes for, calling, and sending roses to the
former gislfriend together constitute grounds for an
order of protection? Yes, according to Shields v Fry?

Yer tar more threatening behavior might not warrant an
arder st che plaintift s not a *protected person™ ander the faw
based on his or her relarionship with the defendant.

Ihe fegistature ercated the order of protection as a means to
protect the abused from the abuser. Bur while orders of protec-
tion have shielded many abuse victims, the broad language of
their authorizing statute, the llinois Domestic Violence Act
(MIDVA™), can also be used as a sword with which litigants
cai ateenipt ro gain an advantage in civil proceedings, usually
divorce.

Divorce practitioners must be well versed in the IDVA to ad-
equately represent abused spouses and also to defend against the
use of the IDVA as a weapon, This article discusses the grounds

1. 329 1 App 3d 266, 768 NE2 769 (3d D 2002).
2. 3014 App 3d 570, 703 NE2d 921 {4th D 1998),
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under which an order of protection can
be sought and offers pointers for seeking
and defending against orders of protec-
tion.

Backgroumnd

The statutory authority for orders of
protection is contained in both the civil
code (the Hlinois Domestic Viclence Act
of 1986, 750 ILCS 60/101 et seq) and the
criminal code (725 ILCS SIM12A-1 et
seq). The criminal code substantially
tracks the language of the civil provi-
sions. For purposes of this article, refer-
etices will be to the civil provisions of the
lllinois Domestic Violence Act of 1986
(IDVA), though the criminal code provi-
sions are identical or substantially simila.

The IDVA states that jts purpose is to
“[t]ecognize domestic violence as a seri-
ous crime against the individual and soci-
ety which produces family disharmony in
thousands of Iilinois families,” and (o
“[rlecognize that the legal system has in-
effectively dealt with family violence in
the past, allowing abusers to escape effec-
tive prosecution or financial liability, »

Initiating an order of protection

Orders of protection may be initiated:

1. As an independent action, usually
bearing an “OP” case designation there-
after consolidated into the case number
of the divorce case;

2. In conjunction with another civil
proceeding, usually a divorce case, there-
fore adopting the case number of the di-
vorce case; or

3. In conjunction with a delinquency
petition or criminal prosecution.*

Who is a protected persomn
under the statute?

A plaintiff must be a “protected per-
son” under the IDVA to seek an order of
protection, as is ilfustrated by the follow-
ing hypotheticals.

Nick and Lisa. Nick’s former girl-
friend, Lisa, is an avid hunter who owns
many firearms. For several months after
their breakup, Lisa contacted Nick via e-
mail, fax, and a letter hand-delivered to
Nick at work threatening to kill Nick
when she saw him again. Lisa, however,
neither during nor after the dating rela-
tionship, ever pointed a weapon at Nick,
Can Nick obtain an order of protection
against Lisa?

Nick and Sally. In contrast to the
abave, Nick’s co-worker, Sally, whom he

has lunch with occasionally, pointed a
gun in Nick’s face during an argument
after work and fired a warning shot into
the ground. Can Nick obtain an order of
protection against Sally?

To answer these questions, you as at-
torney must determine whether the
plaintiff is a protected person as contemn-
plated by the statute. The statutory lan-
guage shows that the plaintiff must be 3
family or household member:

“Family or household members® include

spouses, former spouses, parents, children,

stepchildren and other persons related by
blood or by present or pri-

able direction of 2 minor child by a parent
or person in loco parentis,”

“Harassment” means knowing con-
duct which is not necessary to accomplish
a purpose that is reasonable under the cig-
cusnstances; would cause a reasonable per-
son emotional distress; and does cause
emotional distress to the petitioner: Unless
the presumption is rebutted by a prepon-
derance of the evidence, the following
types of conduct shalt be presumed to
cause emotional distress:

(i) creating a disturbance at petitioner’s
place of employment or school;

(ii) repeatedly telephoning petitioner’s

or marriage, persons who
share or formerly shared a
commeon dwelling, persons
who have or altegedty have
a child in common, per-
sons who share or alleged-
ly share a blood relation.
ship through a child, per-
sons who have or have had
a dating or engagement re-
lationship, persons with
disabilities and their per-
sonal assistants, and care-
givers as defined in para-

The IDVA doees not require that
you limit the verified petition for
order of protection to the forms
provided by the courts, which
usually do net previde enough
room to fully state the facts.

graph (3) of subsection (b}
of Section 12-21 of the _ ]
Criminal Code of 1961. For purposes of
this paragraph, neither a casual acquain-
tanceship nor ordinary fraternization be-
tween 2 individuals in business or sacial
contexts shall be decred to constitute a
dating relationship.s
Comparison. In the scenarios set forth
above, Sally’s conduct was more immedi-
ately threatening to Nick than was Lisa’,
yet Nick could only seek an order of
protection against Lisa, based upon the
definition of family or household mem-
bers as set forth in 750 ILCS 60/103(6).
Though Sally’s conduct may consti-
tute other criminal offenses, Sally and
Nick are not household members or in a
dating relationship. Thus, Nick cannot
obtain an order of protection against her.
In contrast, Nick was involved in a dat-
ing relationship with Lisa and, provided
he has grounds for an order of protec-
tion, Lisa is a proper defendant for an or-
der of protection action.

Elements of proof

Usually, a court must find “abuge® or
“harassment” before it will grant an of-
der of protection. The IDPA defines them
as follows:

“Abuse” means physical abuse, harass-
ment, intimidation of a dependent, intes-
ference with personal liberty or willful
deprivation but does not include reason-

place of employment, home o residence;

(i}) repeatedly following petitioner
about in a public place or places;

(iv} repeatedly keeping petitioner un-
der surveillance by temaining present out-
side his ot her home, school, place of em-
ployment, vehicle or other place occupied
by petitioner or by peering in petitioner’s
windows;

{v) impropesly concealing a minor
child from petitiones, repeatedly threaten-
ing to improperly remove a minor child of
petitioner’s from the jurisdiction or from
the physical care of petitioner, repeatedly
threatening to conceal a minor child from
petitioner, or making a single such threat
following an actual or attempted improp-
er removal or concealment, unless respon-
dent was fleeing an incident or pattern of
domestic violence; or

(vi) threatening physical force, confine-
ment or restraint on one or more ocea-
sions.?

Though findings of abuse and harass-
ment are usually central to an order-of-
protection proceeding, the IDVA also
prohibits other types of conduct, includ-
ing interference with personal liberty, in-

3. 750 1LCS 601162{1).
4. 750 ILCS 6011 0Z(3).
5. 7S0ILCS 601202,

6. 750 ILCS 60/103(6).
7. 7SO ILCS 60/103(1).
8. 750 1LCS 60/103(7).
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timidation of a dependent, and neglect,

Consider the following hypotheticals:

George and Rhonda. George came
home drunk several hours later than usu-
al on Wednesday nights. Rhonda and
George argued about George’s tardiness
and drunkenness. During the argument
George:

1. Threatened to take the license
plates off of Rhonda’s vehicle so she
could not leave;

2. Threatened to throw her and her
child out of the residence;

3. Threatened to take the child away
from Rhonda where she could not find
him;

4. Threatened to tape Rhonda’s
mouth if she did not “shut up.”

George has never been charged with a
crime. George has also never pushed,
punched, or otherwise physically harmed
Rhonda. Can Rhonda petition for an or-
der of protection?

Yes. George’s conduct is “harass-
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ment” according to the IDVA, With re-
spect to threatening to conceal the minor
child from the mother, George’s conduct
is presumed to be harassment under 750
ILCS 60/103{7)(v). George’s threat to
tape Rhonda’s mouth is also presumed to
be harassment pursuant to 750 ILCS
60/103(7)(vi).

Susy and Mike. Susy and her husband
Mike have been separated for six
months. Susy resides in the former mari-
tal residence with their daughter, a high
school senior.

On Monday, Mike drove his truck to
and sat in front of the house for 30 min-
utes. On Tuesday he drove by the house
very slowly on two separate occasions.
On Friday, as Susy was driving home,
Mike pulied in front of her and hit the
brakes. The following Monday he again
drove slowly by the house and sat in his
truck on the street out front for about 20
minutes.

Susy suffers from multiple sclerosis.

She fears that these continuing incidents
are adversely affecting her health. Can
she seek an order of protection against
Mike?

Yes. Mike’s conduct is presurmed to be
harassment under 750 ILCS 60/103(7)
{iv) because his conduct is essentially
“keeping petitioner under surveillance by
remaining present outside his or her
home.”

Perhaps Mike had a legitimate reason
to be present on those dates and times
and for those durations. However, his
conduct is presumed to be harassment
and would entitle Susy to an order of
protection against Mike unless he offered
evidence to demonstrate the reasonable-
ness and necessity of his conduct.

The mpact of orders of
protection on mediation of
chifd custody disputes

Mediation is often successful in re-
solving custody and visitation disputes.
750 ILCS 5/602.1(b) requires parties
with joint parenting agreements to par-
ticipate in mediation or otherwise resolve
proposed changes, disputes or alleged
breaches of the agreement before resort-
ing to court involvement, Many counties
in Hlinois also require mediation before a
custody determination,

However, many counties do not refer
cases to mediation when there is an order
of protection. Also, many judges will re-
fuse to enter joint parenting agreements
in cases involving an ordef of protection.

Thus, remember that while an order
of protection may bring immediate tem-
porary relief to your divorcing client, it
may also make the case ineligible for me-
diation. Elimination of mediation puts
the case on the path of trial and consid-
erable expense rather than amicable and
cost-effective settlernent.

Furthermore, an order of protection
could limit settlement options. For ex-
ample, the plaintiff’s attorney will not be
able to offer joint custody to the defen-
dant in return for some concession be-
cause joint parenting is not an option if
the defendant is subject to an order of
protection.

The impact of orders of protection
in child custody determinations

Child custody is determined by the
eight factors set forth in section 602 of
the Ilfinois Marriage and Dissolution of
Marriage Act (IMDMA). Factors (6) and



(7} are:

(6) the physical violence or threat of
physical violence by the child’s potentia}
custodian, whether directed against the
child or directed against another person;

{7} the occurrence of ongoing abuse
as defined in Section 103 of the llinois
Domestic Violence Act of 1986, whether
directed against the child or directed
against another person.’

750 ILCS 60/214 sets forth the reme-
dies allowable in an order of protection,
which includes a grant of exclusive pos-

complish a purpose that is reasonable
under the circumstances; would cause a
reasonable person emotional distress;
and does cause emotional distress.” The
appellate court opined that the father’s
actions were unnecessary and of such a
hature to cause a reasonable person to
feel emotional stress and did, in fact,
cause a 12-year-old emotional distress.'®
A strong dissent by Justice Holdridge
argued that the record did not support
the majority’s finding that the father
comtmitted harassment when he broke
the child’s pool cue. The

A plaintiff must be a

“protected person” under

the IDVA to seek an
order of protection.

dissent argued first that the
father’s conduct fell within
the statutory exception for
“a reasonable direction of 2
minor child by a parent.”
The object of the father’s
actions, according to the
dissent, was to instill in the
child the importance of
homework and household

session of the residence. A party with
exclusive possession of the marital resi-
dence gains an advantage in a custody
determination.

Orders of protection have even been
used as a sword for a de facto modifica-
tion of custody. In Peck v Otten, a case
referred to at the beginning of this article,
the parties were divorced in 1995, Cus-
tody was awarded to the mother.

In March 2000, by agreed order, cus-
tody was transferred to the father In
March 2001, the mother filed a petition
for an order of protection. At the hear-
ing, evidence showed that the father told
the child, Cory, age 12, that he was going
out at 8 p.m. Cory was to clean the
house and finish his homework.

The father returned home around
12:30 a.m. There was evidence he had
been drinking. When the father arrived
home he discovered that Cory had not
cleaned the house or completed his
homework. The father woke the child,
grabbed the pool cue that had been giv-
en o the child and broke it. He told Cory
that if he did not have time to do his
homework and the housework, then he
did not have time for playing pool.

The trial court held the father com-
mitted abuse in the form of harassment
as defined by the IDVA. The appellate
court upheld the trial court, holding that
the IDVA defined harassment as “know-
ing conduct which is ot necessary to ac-

chores rather than recre-
ational activities. There
was no evidence that the child was struck
or even touched by the father. It was a
demonstrative lesson.

Despite the spirited dissent, an order
of protection was cntered which trans-
ferred possession of the child back to the
mother.

How to obtain an order
of protection

Each county has its own set of forms
and local rules. The forms contain much
of the same requested information, such
as name, date of birth, height and weight
of the defendant, driver’s Fcense number,
address, ete.

The key component for the practi-
tioner is the affidavit setting forth the al-
legations. Most courthouse forms do not
provide enough room to fully state the
facts. There is no requirement in the
IDVA that the attorney limit the verified
petition for order of protection to the
forms provided by the courts. It js ac-
ceptable and good practice to include as
an exhibit a typed, completed affidavit as
to the specific date and time of each inci-
dent of abuse, harassment, etc., and the
impact of each such incident {such as
bruising, frightening, etc.) on the abused.

A good petition for an ogder of pro-
tection will describe each incident in great
detail as it relates to the definitions of
abuse, harassment, or any other prohibit-
ed conduct under the IDVA. Customarily,

the court will issue the emergency order
at the ex parte hearing without testimo-
ny. However, the client must be present to
testify, because some courts will request
testimony along with the petition.

After service of the order of protec-
tion, any witnesses who saw the inci-
dents of violence or abuse should be
asked to attend o, if necessary, should be
brought to court by subpoena by the
plaintiff’s attorney. Most of the testimo-
ny about what the other party said
should be admitted as non-hearsay based
on the hearsay exception for admissions
made by a party opponent into evidence,
Furthermore, the testimony must be tai-
lored to prove the elements of harass-
ment, abuse, or other prohibited conduct
under the IDVA.

Pictures of bruises, damaged property,
etc,, are useful and should be offered into
evidence whenever possible. Also helpful
is any additional third party testimony as
to arguments, damaged property, brois-
es, medical records, and the impact of de-
fendant’s conduct on the plaintiff.

How to defend against entry
of an order of protection

Customarily, the emergency order of
protection is in place for 21 days. On the
return date, the defendant has an oppot-
tunity to argue against the issuance of a
plenary order of protection. One defense
strategy is to request an earlier hearing
date. Under 750 ILCS 60/224, a defen-
dant can request an earlier date upon
two days notice.

If the plaintiff on the order of protec-
tion is pro se, the defendant can often de-
feat the order by filing an earlier hearing
~ a section 224 motion - providing two
days’ notice. If the plaintiff fails to ap-
pear at the re-hearing because of lack of
proper legal representation or reliance on
the return date of the original order, the
defendant could defeat the order of pro-
tection by default.

In addition, if there are additional wit-
nesses, such as relatives, friends, neigh-
bors, bystanders, and police, the plaintiff
may not have an opportunity to marshal
those witnesses to court if the re-hearing
is allowed on an emergency basis under
section 224,

The defendant’s attorney must careful-
ly review the plaintiff’s affidavit and ques-

{Continued on page 315)

8. 750 ILCS $/602(2)(6) and (7).
10. Peck ac 269, 768 NE2d ar 771.
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victims, Hlinois was home base to the
corporate defendants.

Both the trial and appellate courts
treated the Illinois corporate home of the
defendants as decisive in finding that the
Hlinois courts should remain open to the
victims. No doubt the settlement vale of
the case will be much higher than if the
dismissal in favor of a more convenient
Philippine forum had been approved.

A middie way

Forum non presents a puzzle for the
U.S. civil litigation system. The forum
non decision, though nominally proce-
dural, often determines the outcome of
the litigation. And that decision, in tuen,
often depends on whether state or feder-
al judges make the call,

Meanwhile, the underlying policy
questions stay pretty well hidden, Should

U.S. courts regulate U.S. companies that
do business overseas, requiring them to
meet U.S. standards and pay U.S. awards
to victims throughout the world? Or
should U.S. companies be permitted to
do business overseas in accordance with
the often much less demanding standards
that prevail in the developing world?

While it seems obviously unaccept-
able to permit multi-national corpora-
tions to escape responsibility altogether,
it seems equally wrongheaded to routine-
ly apply U.S. standards of justice to U.S.
firms doing business around the world.
We need a middle way. An international
convention on the valuation of claims in
mass tort cases — applicable in both U,
and overseas tribunals — might help
avoid the polar outcomes we so often
witness in civil litigation. B
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tion the defendant as to each sentence of
the affidavit. Each sentence, and at times
each word in each sentence, must be tak-
en apart by the attorney and the defen-
dant to determine, from the defendant’s
point of view, what exactly happened.

Often, as with most contested litiga-
tion, there are at least two sides to the
story, The defendant may have testimony
or other evidence as to why the conduct
was not abuse and harassment. The de-
fendant may have witnesses who can tes-
tify that the conduct did not occur or ex-
plain why the conduct was reasonable,

For example, petitions often allege
that multiple telephone calls by the de-
fendant constitute harassment, However,
it is impossible to determine whether the
calls are unreasonable, and thus harass-
ing, without knowing their content.'*
Multiple telephone calls that threaten the
life of the plaintiff would be harassment
under the statute. On the other hand,
multiple calls made to facilitate visitation
to which the defendant is entitled may
well be reasonable. It is a question of fact
and must be carefully examined by the
atrorney and the client in preparing for
the hearing,

When interviewing your defendant
client, you must demand complete truth-
fulness as to what happened on the date
or dates involved. Often, the defendant
will admit facts that make clear an order
of protection will be granted. In that

case, the hest strategy may be to seck a
deal, such as entry of an injunction pro-
hibiting harassment, physical or verbal
abuse, or the like in connection with the
divorce case rather than a plenary order
of protection. Another alternative would
be a plenary order of protection that pro-
tects the plaintiff but does not name the
children if there is no abuse or harass-
ment alleged against the children in the
petition.

Know when to deal

The Ilinois Domestic Violence Act of
1986 was a legislative response to physi-
cal abuse in families, The intent of the
IDVA is admirable. As commendable as
the IDVA is as an anti-abuse law {the
shield) it is also used to gain an advan-
tage in divorce and/or custody proceed-
ings {the sword).

It is important for the attorney, re-
gardless of whether he represents the
plaintiff or defendant, to carefully review
the statutory provisions, carefully inter-
view the client as to each and every alle-
gation of the petition for order of pro-
tection, and to provide whatever wir-
nesses and other evidence are available ar
the hearing in support or defense of the
order of protection, In addition, as with
all civil fitigation, it is important to know
when to cut losses and make a deal, g

1. People v Karick, 293 1l App 3d 135, 687
NE2d 1169 {2d D 1997).
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